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state action. See Jane Finn, loc. cit.; Harriet F. Pilpel and Dorothy E. Patton, ‘‘Abor-
tion, Conscience and the Constitution: An Examination of Federal Institutional Consci-
ence Clauses,”” Columbia Human Rights Law Review, 6 (1974-1975), pp. 279-305; and
especially Marc D. Stern, ‘‘Abortion Conscience Clauses,” Columbia Journal of Law
and Social Problems, 11 (1975), pp. 571-627. Their point was to require abortion
cooperation on the theory that anyone involved in state action could not abridge the
woman’s ‘‘right”” to an abortion. Our point is that on their theory most abortions
involve state action: the people at large are compelled to cooperate in what many
regard as murder of unborn persons. This is an infringement on liberty to stand aloof.

34. See above, chapter six, note 63 and accompanying text. A widely used text for
values clarification is Sidney B. Simon, Leland W. Howe, and Howard Kirschenbaum,
Values Clarification: A Handbook of Practical Strategies for Teachers and Students
(New York: Hart Publishing Co., 1972). An official state publication which exemplifies
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the typical, consequentialist approach of the new value instruction is Valuing: A Dis-
cussion Guide (Albany, New York: The Board of Regents, 1976). A revealing work
directed to teachers is Ronald G. Havelock, The Change Agent’s Guide to Innovation
(Englewood Cliffs, N.J.: Educational Technology Publications, 1973), portions of
which were developed under Contract No. OEC-0-8-080603-4535 (010), Office of Edu-
cation, United States Department of Health, Education and Welfare. For a statement
concerning the impossibility of neutrality, the way in which the school teaches values
even by trying to be neutral, and the new directions in value formation see Robert D.
Barr, ed., Values and Youth (Washington, D.C.: National Council for the Social Sci-
ences, 1971), pp. 21-24; this book as a whole also contains much illuminating material
about the new values education. It would be an interesting but endless task to demon-
strate precisely what is going on in the values courses by examining the books in use.
An interesting example of the genre, taken from a book which on the whole is not a
horrible example, is a little section *‘What are value theories?”’ in a high school text-
book, Carl A. Elder, Making Value Judgments: Decisions for Today (Columbus, Ohio:
Charles E. Merrill Publishing Co., 1972), pp. 16-17. Boards of education have consid-
erable power; parents have objected unsuccessfully to secular humanist content in the
public school curricula; see Kenneth A. Schulman, ‘‘Parental Control of Public School
Curriculum,”” Catholic Lawyer, 21 (1975), pp. 197-210, concerning Williams v. Board
of Education, 388 F.Supp. (S.D.W.Va. 1975), aff’d, Civil No. 75-1455 (4th Cir., Dec. 3,
1975). The values clarification approach in sex education is exemplified by Eleanor S.
Morrison and Mila Underhill Price, Values in Sexuality (New York: Hart Publishing
Co., 1974). In this field the Sex Information and Education Council of the U.S.
(SIECUS), formed in 1964 and closely related to Planned Parenthood, has had great
influence. Much revealing material exists: for example, a manual in which many of the
leaders of the organization wrote specialized articles to form the educators: Carlfred B.
Broderick and Jesse Bernard, eds., The Individual, Sex, & Society: A SIECUS Hand-
book for Teachers and Counselors (Baltimore and London: Johns Hopkins Press,
1969). Of special interest in this book is the chapter by Lester A. Kirkendall and Roger
W. Libby, ‘‘Trends in Sex Education,’’ pp. 5-21, where the predicament of the teacher
who must deal pro or con with premarital intercourse is discussed, and the solution of
letting students decide for themselves is suggested—one makes one’s point more effec-
tively if one does not overtly make it. Even the annotated bibliographies in this volume
are revealing.

35. See Annotation, ‘‘Sectarianism in schools,”” 5§ A.L.R. 866, 141 A.L.R. 1144.

36. Leo Pfeffer, ‘‘Uneasy Trinity: Church, State, and Constitution,” Civil Liberties
Review, 2 (1975), pp. 145-146; cf. idem, God, Caesar, and the Constitution, pp. 168—
179.

37. See Annotation, ‘‘Sectarianism in schools,”” 5 A.L.R. 879-884; 141 A.L.R.
1148-1153; 68 Am. Jur. 2d 617-623.

38. Everson v. Board of Education of Ewing Tp., 330 U.S. 1, 67 S.Ct. 504 (1947).

39. McCollum v. Board of Education, 333 U.S. 203, 68 S.Ct. 461 (1948).

40. Pfeffer, God, Caesar, and the Constitution, p. 195.

41. Engel v. Vitale, 370 U.S. 421, 82 S.Ct. 1261 (1962); School District of Abington
Township v. Schempp, 374 U.S. 203, 83 S.Ct. 1560 (1963).

42. Jackson, dissenting in Everson v. Board of Education, at 23-24, 515.

43. Jackson, concurring in McCollum v. Board of Education, at 236, 477.

44. Ibid., at 237-238, 478.

45. The briefs amicus curiae of the American Ethical Union and of the American
Humanist Association in Abington School District v. Schempp are printed in Philip B.



Notes to Pages 324-330 503

Kurland and Gerhard Casper, eds., Landmark Briefs and Arguments of the Supreme
Court of the United States, vol. 57 (Washington, D.C.: University Publications of
America, Inc.), pp. 809-856. See pp. 813, 828-829, and 847 (p. 2 of the Ethical Union
brief; pp. 1-2 and 20 of the Humanist Association brief).

46. Ibid., pp. 815-816 (pp. 4-5 of the Ethical Union brief).

47. Ibid., pp. 829-830 (pp. 2-3 of the Humanist Association brief).

48. See above, notes 2-6 and accompanying text. It is worth noticing that the
Court’s holding that nontheistic world views are religions is not a sudden, recent
development but goes back at least to Vidal v. Girard’s Executors, 2 How. 205 (1844),
in which deism was held to be a sect along with Judaism and ‘‘any other form of
infidelity”’; Chief Justice Hughes, dissenting in United States v. Mclntosh, 293 U.S.
605 (1931), said that ‘“‘cosmic consciousness of belonging to the human family” is a
*‘religious’’ belief. A person’s fundamental world view thus is his or her religion.

49. See John Dewey, ‘‘My Pedagogic Creed,”’ The School Journal, 14 (January 16,
1897), pp. 77-80, a uniquely clear, succinct, and important summary by the man him-
self. The creed is divided into five articles, and each of these into brief paragraphs
beginning ‘I believe’” and setting forth Dewey’s whole educational philosophy. The
fifth article sets out the role of education as the highest duty of society and the mode of
social progress and reform, for which the child is to be trained. The final paragraph
gathers the whole together in religious language: ‘I believe that in this way the teacher
always is the prophet of the true God and the usherer in of the true kingdom of God.”
The emphasis here should be on “‘true’’—that is, the this-worldly, social reality of
which Dewey has been speaking. A sympathetic but informative history of the progres-
sive education movement, which has entrenched secular humanism in the public
schools, and of Dewey’s important role in it is Lawrence A. Cremin, The Transforma-
tion of the School: Progressivism in American Education, 1876-1957 (New York:
Alfred A. Knopf, 1961), especially pp. 100, 115-126, and 234-239.

50. Abington School District v. Schempp, at 225, 1573.

51. See James D. Smart, The Cultural Subversion of the Biblical Faith (Philadel-
phia: Westminster Press, 1977), pp. 21-29 and 100-104; Russell E. Richey and Donald
G. Jones, eds., American Civil Religion (New York, Evanston, San Francisco, and
London: Harper & Row, 1974); Perry C. Cotham, Politics, Americanism, and Chris-
tianity (Grand Rapids, Mich.: Baker Book House, 1976), esp. pp. 127-179.

52. Abington School District v. Schempp, Brennan concurring, at 241-242, 1582.

53. Board of Education v. Allen, 392 U.S. 236, 88 S.Ct. 1923.

54. Lemon v. Kurtzman, Earley v. DiCenso, Robinson v. DiCenso, 403 U.S. 602,
29 L. Ed. 2d 745 (1971), at 752-763.

55. Ibid., Douglas concurring, at 766-772.

56. Ibid., Brennan concurring, at 776-781.

57. Ibid., White dissenting, at 784-789,

58. Cf. ibid., Douglas concurring, at 766.

59. The argument that public funding of separate schools is constitutionally required
has been made by Virgil C. Blum, S.J., Freedom of Choice in Education, rev. ed. (Glen
Rock, N.J.: Paulist Press, 1963). Many careful legal analyses have shown that the
Court is giving undue weight to and misinterpreting the Establishment Clause to the
great detriment of Free Exercise for those who wish to avoid indoctrination in their
local public school and Equal Protection for those who pay to support private schools
in which their children are taught in ways which better comport with their religious
beliefs than they would be taught in the public schools. On the interpretation of the
Establishment Clause see Jesse H. Choper, *“The Establishment Clause and Aid to
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Parochial Schools,”” California Law Review, 56 (1968), pp. 260-341, especially pp.
283-295; Alan Schwarz, ‘‘No Imposition of Religion: The Establishment Clause
Value,” Yale Law Journal, 77 (1968), pp. 692-737, especially pp. 727-737. An excel-
lent statement of the case that the Court is overemphasizing the Establishment Clause
and disregarding the competing demands of the Free Exercise and Equal Protection
clauses is Paul G. Kauper, ‘“The Supreme Court and the Establishment Clause: Back to
Everson?’ Case Western Reserve Law Review, 25 (1974), pp. 107-129. It also has been
argued effectively that the “‘tests’ used by the Court are not reasonable interpretations
of the constitutional requirements; in addition to the preceding articles see John E.
Nowak, ““The Supreme Court, the Religion Clauses, and the Nationalization of Educa-
tion,”” Northwestern University Law Review, 70 (1976), pp. 883-909, especially pp.
900-909. Alexander Bickel, The Supreme Court and the Idea of Progress (New York:
Harper and Row, 1970), pp. 121-125 and 136-137, has suggested that the Court’s
decisions concerning schools have been intended to further social-policy objectives
favored by the justices themselves; this view, if correct, would explain the straining of
the Establishment clause evident in the decisions. The political background of the
Court’s early decisions is briefly summarized by Richard E. Morgan, The Supreme
Court and Religion (New York and London: The Free Press, 1972), pp. 81-90; this
summary makes clear that the post-World War II decisions were a calculated blocking
of public aid to parochial schools. Consistency with any set of principles is hard to find
in nearly contemporary decisions; this point is made with regard to some of the more
recent decisions by James L. Underwood, ‘‘Permissible Entanglement under the Estab-
lishment Clause,”” Emory Law Journal, 25 (1976), pp. 17-62.

60. In Wisconsin v. Yoder, 406 U.S. 205, 92 S.Ct. 1526 (1972), at 1536, the Court
has admitted that regulations neutral on their face may offend the constitutional re-
quirement of neutrality by unduly burdening the free exercise of religion. In Yoder,
Amish parents wished to avoid sending their children to high school, and the Court
accepted their position. In an earlier case, Sherbert v. Verner, 374 U.S. 398, 83 S.Ct.
1790 (1963), the Court held that unemployment benefits could not be denied a person
who could not work on Saturday because of religious convictions. These decisions
have breathed considerable life into the Free Exercise clause but would not likely be
followed to their logical conclusion: Children in religious schools cannot be denied
public funding simply because they cannot in conscience attend the established
schools. The Ohio Supreme Court has taken one further step in this direction by
holding that children attending one of the Christian schools—a development of Evan-
gelical Protestants who object on grounds of conscience to the public schools—could
not be forced by the state’s school attendance regulations into the public schools,
although their religious school did not meet the state’s minimal standards in a number
of respects: State v. Wishner, 47 Ohio St. 2d 181, 351 N.E. 2d 750 (1976). The issue
resolves to the ultimate one: What is to be done about liberty when money is at issue?
We do not doubt that if the parents of separate school students were not being forced to
carry both the burden of their own children’s education and their share of the burden of
the education of those attending the established schools, thus to provide a tremendous
subsidy for the dominant groups in American society, the true status of education as
always embodying some form of religion or another would long since have been admit-
ted by the Court.

61. A clear and extensive argument for the proposition that Free Exercise requires a
general recognition of the right of conscientious objection is articulated by J. Morris
Clark, ‘‘Guidelines for the Free Exercise Clause,”’ Harvard Law Review, 83 (1969), pp.
327-365.
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11: THEORIES OF ETHICS

1. Three introductions to twentieth-century ethics, each from a somewhat different
viewpoint and valuable for its special approach, are W. D. Hudson, Modern Moral
Philosophy (Garden City, New York: Doubleday & Co., 1970), G. J. Warnock, Con-
temporary Moral Philosophy (London, Melbourne, Toronto, New York: Macmillan,
St. Martin’s Press, 1967); Ronald Lawler, Philosophical Analysis and Ethics (Milwau-
kee: Bruce Publishing Co., 1968).

2. For an exposition and critique of Kant’s ethics by a sympathetic scholar see
Lewis White Beck, A Commentary on Kant's Critique of Practical Reason (Chicago:
University of Chicago Press, 1960), esp. pp. 176-208; for the present authors’ critique
of Kant’s attempted compatibilism see Joseph M. Boyle, Jr., Germain Grisez, and Olaf
Tollefsen, Free Choice: A Self-Referential Argument (Notre Dame and London: Uni-
versity of Notre Dame Press, 1976), pp. 110-121.

3. Thomas Aquinas, Summa theologiae, 1-2, q. 94, a. 2; cf. Germain Grisez, ‘‘The
First Principle of Practical Reason: A Commentary on the Summa theologiae, 1-2,
Question 94, Article 2,”” Natural Law Forum, 10 (1965), pp. 168-201.

4. For a classification of many forms of utilitarianism see William K. Frankena,
Ethics, 2nd ed. (Englewood Cliffs, N.J.: Prentice-Hall, 1973), pp. 34-39. David Lyons,
Forms and Limits of Utilitarianism (London: Oxford University Press, 1965), argues at
length that all the more interesting forms of utilitarianism amount to the same thing.

5. See John Rawls, A Theory of Justice (Cambridge, Mass.: Belknap Press of
Harvard University Press, 1971), pp. 22-27.

6. The critique of consequentialism is developed more fully in certain respects in
Germain Grisez, ‘‘Against Consequentialism,”” American Journal of Jurisprudence, 23
(1978).

7. See Joseph M. Boyle, Jr., ‘‘Aquinas and Prescriptive Ethics,”’ Proceedings of
the American Catholic Philosophical Association, 49 (1975), pp. 82-95.

8. See Dan W. Brock, ‘‘Recent Work in Utilitarianism,”’ American Philosophical
Quarterly, 10 (1973), pp. 241-269, for a telling survey and criticism of efforts to deal
with the perennial difficulties of consequentialist theory.

9. For an interesting thought experiment against any form of hedonism see Robert
Nozick, Anarchy, State, and Utopia (New York: Basic Books, 1974), pp. 42-45.

10. Thomas Aquinas, Summa contra gentiles, 3, chs. 121-122, maintains that noth-
ing offends God which is not contrary to human good. He quotes St. Paul, ““‘Let your
service be reasonable’’ (Rom. 12.1) in support of the view that divine law demands of
humankind only what is rationally required; see also idem, Summa theologiae, 1-2, q.
19, aa. 9 and 10.

11. The maxim is derived from Romans 3.8, where St. Paul rejects the contradic-
tory. Christians, he says, were falsely accused of justifying evildoing. It is noteworthy
that this point is in the context of a discussion of divine providence: God permits evil
for a good he draws from it. If both this conception of providence and consequentialism
were correct, Christians would have a simple ethics: When in doubt, try it! So Paul
rejects consequentialism. Joseph Fletcher, Moral Responsibility: Situation Ethics at
Work (Philadelphia: Westminster Press, 1967), pp. 21-23, as well as in other works,
denies the principle which he regards as an unwarranted absolutization of Paul’s *‘re-
mark” by asserting that the end does justify the means. However, Fletcher never takes
the trouble to clarify the traditional meaning of the maxim derived from Paul, and he
takes the saying that the end does not justify the means as if it meant—what obviously
is absurb—that one can act without any end in view.
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12. Fletcher, op. cit., pp. 151-152.

13. For a development of this argument see Boyle, Grisez, and Tollefsen, loc. cit.

14. See Thomas Aquinas, Summa theologiae, 1, q. 75, a. 4; q. 76, a. 1; P. F.
Strawson, ‘‘Persons,” in G."N. A. Vesey, ed., Body and Mind (London: George Allen
& Unwin, 1964), pp. 403-424; Gabriel Marcel, The Mystery of Being, vol. 1, Reflection
and Mystery (Chicago: Henry Regnery, 1960), pp. 127-153. It can be argued that
Strawson’s argument itself is too Cartesian, but if so, there are other, more recent
analytic critiques of dualism which remedy the defect—for example, B. A. O. Williams,
*“Are Persons Bodies?"’ in Stuart F. Spicker, The Philosophy of the Body: Rejections of
Cartesian Dualism (New York: Quadrangle/New York Times Book Co., 1970), pp.
137-156. Religious readers might be concerned that a firm rejection of dualism will
undercut the belief in life after death. However, it is important that for many Jews and
for the common Christian tradition the key to personal existence beyond the present
life is in the resurrection of the body. This would make little sense if the person were
not, in fact, a bodily reality. Thomas Aquinas, commenting upon St. Paul, states that
the soul is not the person (he regards the soul after death as immaterial remains of a
person): ‘‘homo naturaliter desiderat salutem sui ipsius, anima autem cum sit pars
corporis hominis, non est totus homo, et anima mea non est ego; unde licet anima
consequatur salutem in alia vita, non tamen ego vel quilibet homo’ (Super primam
epistolam ad Corinthios lectura, XV, lec. ii).

12: MORAL RESPONSIBILITIES TOWARD HUMAN LIFE

1. Germain Grisez, ‘“‘“Toward a Consistent Natural-Law Ethics of Killing,”’ The
American Journal of Jurisprudence, 15 (1970), pp. 64-96; Joseph M. Boyle, Jr.,
*“Double-effect and a Certain Type of Embryotomy,” Irish Theological Quarterly, 44
(1977, pp. 303-318; Joseph M. Boyle, Jr., “Toward Understanding the Principle of
Double Effect,”” forthcoming.

2. Cf. Thomas Aquinas, Summa theologiae, 2-2, q. 40, a. 1; q. 64, a. 2; Summa
contra gentiles, 3, ch. 146; Aristotle, Politics i (1253a19-28); Nicomachean Ethics i, 2
(1094b7-11); x, 7-8 (1177b26-1178b23); Metaphysics xii, 9 (1074b15-34).

3. Germain Grisez, Abortion: The Myths, the Realities, and the Arguments (New
York and Cleveland: Corpus Books, 1970), pp. 273-346; Boyle, ‘‘Double-effect and a
Certain Type of Embryotomy.’’

4. Eike-Henner W. Kluge, The Practice of Death (New Haven and London: Yale
University Press, 1975), pp. 8-9, erroneously assumes that Grisez argues from the
genetic structure of the fertilized ovum to its potential personhood. Grisez’s argument
has nothing whatsoever to do with *‘potential personhood,”” whatever that is, but rather
is from the facts which provide no ground for distinguishing the unborn from already
born without unprovable metaphysical or theological assumptions to the reasonability
of a presumption that the unborn are persons, and hence to the ethical mandate that
they be treated as such. When one is killing something which might be a person and has
no way of knowing that it is not, one has a moral obligation to be very careful—not to
kill it—since otherwise one is willing to kill a person if this happens to be one.

5. See the remarks of Harriet Pilpel in a telecast *‘Firing Line,”” broadcast by
Public Broadcasting System the week of Nov. 4, 1977, published in Appendix C,
Human Life Review, 4 (Winter 1978), p. 98; Roe v. Wade, 410 U.S. 149, 93 S.Ct. 725
(1973), especially note 44.
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6. ‘““Editorial: A New Ethic for Medicine and Society,”” California Medicine, 113
(September 1970), pp. 67-68.

7. Judith Blake, ‘“The Supreme Court’s Abortion Decisions and Public Opinion in
the United States,”” Human Life Review, 4 (Winter 1978), pp. 72-73.

8. See John Connery, Abortion: The Development of the Roman Catholic Perspec-
tive (Chicago: Loyola University Press, 1977), pp. 284-303.

9. Boyle, ‘‘Double-effect and a Certain Type of Embryotomy.”’

10. Paul Ramsey, ‘‘Abortion: A Review Article,”’ The Thomist, 37 (1973), pp. 212-
218.

11. Grisez, Abortion, p. 343.

12. Ramsey, op. cit., pp. 224-226.

13. See David Daube, ‘‘The Linguistics of Suicide,’’ Philosophy and Public Affairs,
1 (1971-1972), pp. 433-437.

14. See Edwin S. Shneidman, Norman L. Farberow, and Robert E. Litman, The
Psychology of Suicide (New York: 1970), pp. 3-93, 227-304, and passim.

15. Ludwig Wittgenstein, Notebooks, 1914-1916, trans. G.E.M. Anscombe (New
York and Evanston: 1961), p. 9le.

16. See Gerald Hughes, ‘‘Killing and Letting Die,”” The Month, 236 (1975), pp. 43—
44,

17. See James Rachels, ‘‘Active and Passive Euthanasia,”” New England Journal of
Medicine, 292 (1975), pp. 78-80; for a critique: Joseph M. Boyle, Jr., ‘On Killing and
Letting Die,”” The New Scholasticism, 51 (1977), pp. 433-452.

18. See Michael Tooley, ‘A Defense of Abortion and Infanticide,”” in Joel Fein-
berg, ed., The Problem of Abortion (Belmont, California: Wadsworth Publishing Co.,
1973), pp. 84-8S; see Boyle, ‘‘On Killing and Letting Die,”’ for discussion of this and
other relevant literature.

19. Pius XII, ““The Prolongation of Life,”’ The Pope Speaks, 4 (1957-1958), pp.
395-396 (AAS, 49 [1957], pp. 1027-1033 at 1030).

20. United Way fund raising contributes to diverse purposes in different places.
Some programs might contribute to objectionable causes, but we by no means suggest
that all do. The March of Dimes has supported prenatal genetic screening. As a matter
of well-established fact, genetic screening primarily is a means used as part of the
execution of proposals to abort infants found defective. See Tabitha M. Powledge and
Sharmon Sollitto, ‘‘Prenatal Diagnosis—The Past and the Future,”” Hastings Center
Report, 4 (November 1974), pp. 11-13; Philip Reilly, ‘‘Genetic Screening Legislation,’’
Advances in Human Genetics, 5 (1975), pp. 354-368. (The latter looks forward to
compulsory prenatal screening and government controls of procreation in case defects
are found.) Since prenatal screening is used as it is, anyone who says that support of it
is not helping to execute abortive acts is either naive or dishonest.



