
CHAPTER VII

TOWARD A SOUND PUBLIC POLICY

Morality and Law

"You can't legislate morality." "Criminal law should never be used to
impose minority moral opinions on the society as a whole." "The Catholic
Church is the only organization opposing humane abortion laws." "People
may follow their own religious convictions in their private lives, but such
beliefs should be excluded from legislation and policy-making in a pluralistic
society."

Propositions such as these—often worded more subtly or suggested by
innuendo—block the path to reasonable examinationof the current proposals
regarding abortion laws.The argument should be concerned with sound public
policy; instead, proponents of relaxed abortion laws divert attention to the
religious convictions of many in the opposition. The assumption seems to be
that a public-policy position grounded in religious conviction is automatically
ruled out of consideration without any hearing on its merits.

In fact, the prevalence of this rhetorical device is no accident. At the
annual forum of the Association for the Study of Abortion, held at the Carne
gie Endowment International Center in New York City, March 21, 1967,
several speakers adopted the slogan: "Public health in proposition; Roman
Catholic in opposition." The meaning of the slogan is that the pro-abortion
strategy should be to propose legalized abortion as a necessary measure for
solving the public health problem caused by criminal abortions, while brushing
aside opposition to legalization as "moral," "religious," "theological," "dog
matic," "authoritarian"—in short, as Roman Catholic.

Many proponents of relaxed abortion laws inject theological issues gratui
tously into the discussion. A law professor critical of Glanville Williams'
heavily theological discussion of the unborn noted quite rightly:

Indeed, he dismisses the legal status of fetal life as unimportant while basing his
proposals for legal reform on the rejection of a theological construct which he
creates.1
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In other words, proponents of legalized abortion prefer attacking straw men
to fighting the real obstacles in their way.

This strategy undoubtedly is a clever one. A similar strategy served the
birth control movement well. Catholics and other opponents often play into
the hands of "liberal" proponents of "humane" (i.e., utilitarian) revisions of
abortion statutes by citing religious tradition, Church teachings, and moral
convictions regarding the sinfulness of abortion and the status of the unborn
as children of God endowed with immortal souls. Such arguments are unac
ceptable to many "liberals" who regard religious faith as an erroneous subjec
tive conviction.

Arguments in specifically Roman Catholic terms also provoke an auto
matic, negative reaction among many Americans who regard themselves as
"conservative," particularly among those whose white, Anglo-Saxon, Protes
tant outlook includes a significant element of distortion by anti-Roman-Cath
olic prejudice. Surely the sincere convictions regarding public policy issues of
no other religious group could be vilified so extensively and so continuously
as the Catholic position on abortion has been without eliciting a sense ofshock
and outrage at the appeal to bigotry involved.

Thus, the movement for the abolition of slavery (and its contemporary
continuation in the fight against racial discrimination) was largely religious in
inspiration; it owed a great deal especiallyto liberal Protestant leadership. But
the convictions ofthose seeking racial equality were not systematically brushed
aside merely because of their religious source. Not even the sincere, though
erroneous, current opposition to integration among some fundamentalist Prot
estants is rejected because of its religious source; it is judged by the common
standard of equality before the law, an equality shown by experience to be
incompatible with segregation.

The oversimplification involved in the slogan, "Roman Catholic in oppo
sition," is evident from our history of religious views in chapter four. The
opposition to abortion on religious grounds was not specifically a Catholic, nor
even specifically a Christian position, although it was shared by all Christians
until recent times. Even today, as we have seen, Eastern Orthodox Christians
and many Protestants continue to regard the unborn as persons having a right
to life, a right that may be subordinated only when necessary to preserve the
mother's life.

Religious opposition to abortion is common to the entire Indo-European
religious heritage, which expressed in many different ways a common convic
tion that each individual life is sacred, even in the womb, because of man's
origin in a transcendent source. Thus Rabbi Immanuel Jakobovits explains
that in Jewish doctrine rights are conferred on man by God, but the capital
guilt of murder is possible only if the victim is born and viable. But he adds:

This recognition does not imply that the destruction of a fetus is not a very grave
offense against the sanctity of human life, but only that it is not technically
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murder. Jewish law makes asimilar distinction inregard to thekilling of inviable
adults. Whilethekilling ofa person whoalready suffered from a fatal injury (from
other than natural causes) isnotactionable as murder, thekiller ismorally guilty
of a mortal offense.

This inequality, then, is weighty enough only to warrant the sacrificeof the
unborn child if the pregnancy otherwise poses a threat to the mother's life.2
[references omitted\

The Rabbi indicates the Jewish view by contrast with stricter Catholic and less
strict Protestant alternatives:

The traditionalJewish position is somewherebetween these two extremes, corre
sponding roughly to the law as currentlyin force in all but five American states,
namely, recognizing only a grave hazardto the mother as a legitimateindication
for therapeutic abortion.3

The point I wish to make in quoting RabbiJakobovits is not that religious
views should determine public policy. Rather, I mean to show that one cannot
refute the proposition that "the life of an innocent human being is so sacred
that it can never be sacrificed for the health or happiness of someone else"
merely by asserting that it is based on theological beliefs. But this is a common
practice, as this citation from a professor of law indicates.

In terms of Catholic theology, the position may be sound, but unless we are
to allow it to determine public secular policy, how Catholic theology views the
matter seems irrelevant.4

This attempted refutation is inadequate, because the proposition it seeks to
attack, so far as it has a religious origin, is not dependent upon the specific
doctrine and conceptual formulation of human dignity found in Catholic
theology.

Dr. George Hunston Williams, a Protestant theology professor at Har
vard University, put the point succinctly:

The Catholic position on abortion should not be assailed as "sectarian" or
deplored by some Protestants as "too harsh" in the present ecumenical climate.
Historically, the position is in fact Judeo-Christian.

In the same article he expressed willingness to accept legalization of abortion
only in cases in which the life of the mother is at stake or the child has been
conceived by rape or incest.5

Among Lutherans opposition to relaxed abortion laws is widespread,
though not universal. Agencies of the Evangelical Church in West Germany
have set up consultation centers anddistributed anti-abortion literature.6 Rev.
Christian Bartholdy, a prominent Danish Lutheran leader, charged that wide
spread abortion made Denmark "a nation of murderers" and asserted: "Hun
dreds of thousands of women walk in this country as murderers." A Catholic
Workers group and another Lutheran clergyman attacked Dr. Bartholdy for
rejecting abortion while accepting the balance of terror.7
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Lutheran Pastor Richard John Neuhaus of the Church of St. John the

Evangelist, New York, stated at a Governor's Commission hearing: "Opposi
tion to abortion is not peculiar to those who are responsible to the magisterium
of the Roman Catholic Church." He pointed out the real issue that proponents
evade:

The question is, therefore, raised regarding the legal rights and protections appro
priate to the prenatal form of human life. To evade the question as it is posed in
this way is both dishonest and socially dangerous.8

An editorial in The Lutheran Standard similarly declared:

No American Lutheran should be betrayed into forfeiting his judgment on
this issue for either of these two reasons. Whether legal abortion is right or not,
dare not be answered by automatically enrolling on the side opposite the Roman
Catholics. Nor as Christian citizens can we ever renounce the responsibility to
work for laws that express the highest moral insights of the community.9

In line with this attitude, representatives of the Lutheran Church have testified
against relaxing abortion laws at a number of legislative hearings.10

But Lutherans are not alone in standing up for the right to life of the
unborn. Rev. Charles Carroll is a priest of the Episcopal Diocese ofCalifornia,
married and father of four; he was a student of international law at Yale,
Harvard, and Berlin during the Nazi era, an officer of the U.S. Military
Government in Germany who attended the trial of the Nazi physicians at
Nuremberg. Rev. Carroll has testified at a number ofhearings in various states.
He cites Thielicke, Barth, and Bonhoeffer—Protestant theologians who
upheld the sanctity of the unborn life and who opposed Hitler at the risk of
their own lives. Rev. Carroll adds:

Catholics are not alone opposed to "liberalized" abortion. Many Christians and
Jews; many who respect the common law heritage of Anglo-American jurispru
dence; indeed many who believe the law to be based upon those norms ofbehavior
necessary to life, liberty and order within human society (and thus not subject to
change by majority vote) believe the present laws to be adequate. They declare
abortion illegal "unless (it) is necessary to save (the mother's) life," an ugly choice
of life for life at best, but a choice mindful of the right to life and the "due process"
owed the legal person in utero. It was by this standard of the right to life (the
sanctity of life, if you will) that we judged at Nuremberg. It is this standard by
which we shall bejudged."

Of course, this position cannot be taken as representative of Episcopalian
opinion.12 However, it does show that not all members of a given religious
group are represented by statements of that group favorable to relaxation of
the laws against abortion.

In 1962, a General Assembly of the United Presbyterian Church, U.S.A.,
adopted a statement urging that abortion be procedurally limited to cases in
which there are "strict medical indications." The basis of this position was
stated as follows:
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As Christians we do not condone induced abortion as a means of family
planning. (1) The fetus is a human life to be protected by the criminal law from
the moment when the ovum is fertilized. (2) The sanctity of the mother's life and
that of the child should be respected and preserved. One of the issues often
discussed is the question of priority as to saving the mother's or the child's life.
This must be decided on the basis of the specific medical problems involved.13

Various adherents to the Presbyterian Church can, of course, interpret this
resolution in different ways.

State Senator William T. Conklin of Brooklyn, New York, a Presbyterian
and father of a mongoloid son, pledged in 1967 to do everything in his power
to see that a relaxed abortion bill "never sees the light of day." Opposing all
abortion as immoral, Mr. Conklin referred to a statement of New York's
Catholic bishops:

I believe we are all familiar with the tone of that pastoral letter which advised
Roman Catholics in New York that abortion is an act that "denies the inviolable

rights of the unborn child to life." I agree fully.

Mr. Conklin's mongoloid son is twenty-four years old, lives at home, and is
employed as a messenger.14

I have not cited these sources as evidence that a large proportion of
Protestants and Jews would agree with Roman Catholic views as fully as Mr.
Conklin does. Rather my purpose has been to illustrate the fact that not only
Roman CathoUcs and Orthodox Christians but also significant numbers of
Protestants and Jews still maintain a traditional view of the sanctity of life
before birth.

This view in general, explicitly taken by the General Board of the Na
tional Council ofChurches in 1961, leads to a rejection ofabortion as a method
of birth control:

Protestant Christians are agreed in condemning abortions or any method
which destroys human life except when the health or life of the mother is at stake.
The destruction of life already begun cannot be condoned as a method of family
limitation. The ethical complexities involved in the practice of abortion related
to abnormal circumstances need additional study by Christian scholars.1S

At the same time, as their statement also indicates, abortion for the mother's
health as well as for her life was approved and other possible indications
(probably those mentioned in the A.L.I, proposal) were recommended for
further study. A 1963 position paper of the Church Council of the American
Lutheran Church drew the line at cases "where the mother's health is threat

ened with severe physical or mental impairment," specifically excluding abor
tion in cases of possible deformity.16

Still it might be objected that even if all Christians and Jews were agreed
in a single position on abortion they would have no right to urge their ecumeni
cal consensus as a basis for public policy. After all, the United States separates
church and state. Should not public policy be formed on strictly secular
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grounds, to the exclusion of all traditional religious influences? It has been
seriously suggested that any legislation that enforces a religiously grounded
morality, even in purely secular terms, amounts to an unconstitutional "estab
lishment of religion"; only legislation serving "apparent, rational and
utilitarian" purposes is acceptable on this view.17

This position amounts to asserting that citizens who have moral convic
tions are entitled to invoke the law to enforce these convictions only if they
are grounded in the areligious ideology of secular humanism, but not if they
are grounded in a theological view of human goodness. The utilitarian claims
the right to establish his ethics, saying, in effect: "You may not legislate your
morality, because I'm going to legislate mine. And I have a right to do so,
because mine is areligious while yours is religious."

This position clearly is absurd. The U.S. Constitution forbids the estab
lishment of any religion in order to allow for the freedom of all in this most
important matter. But the Constitution does not justify areligious ideologies
in their claim to a prior right in the formation of public policy. Many advocates
of public programs to alleviate poverty are motivatedby a religious conviction
that God wills that we love our neighbors as ourselves. Is such legislation,
sustained by a motive of this kind, necessarily an unconstitutional establish
ment of religion? Some utilitarians might support the very same legislation on
humanistic grounds. Would their support render the program immune from
danger of unconstitutionality? Obviously, secular humanists will oppose legis
lation for which theydo not see an "apparent, rational and utilitarian" pur
pose. But can utilitarianism be madethe final judgeof the constitutionality of
legislation without establishing secularhumanism as the official religion of the
United States?

Perhaps it will seem fanciful to suggest that the exclusion of religiously
formed conscience from public policy determination amounts to the establish
ment ofsecular humanism as the official religion. For, after all, secular human
ism by definition is nota religion. But the point is not well taken.

As Paul Ramsey, Methodist Professor of Religion at Princeton, has
pointed out, the U.S. Supreme Court has declared "Secular Humanism" a
religion despite its areligious character. TheCourt ruled in Torcaso v. Watkins
that the State of Maryland had denied secular humanists the free exercise of
their religion by demanding a profession of belief in a Supreme Being from a
man as a condition of his serving as Notary Public.18 In a number of recent
cases involving persons havingconscientiousobjections to military service, the
court has regarded as religious the basic principle of each individual's con
scientious convictions, whether that principle involved belief in God or not.
Professor Ramsey concludes:

A well-founded conclusion from this is that any of the positions taken on
controversial public questions having profound moral and human or value im
plications have for us the functional sanctity of religious opinions. The question
concerning non-religious positions is whether they any longer exist; and whether
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proponents ofone or another public policy are not, whether they like it or not,
toberegarded asreligious inthe same sense inwhich traditional religious outlooks
continue to affirm their bearing on the resolution of these same questions.19

In other words, secular humanists who demand that public policy be judged
solely by utilitarian criteria are attempting to impose their particular "reli
gion" (which is as sectarian and dogmatic as any other) on apluralistic society,
many of whose members still believe in a transcendent God.

I do not mean that secular humanists have no right to advocate that
society accept a public policy thatmeets the test ofutilitarian judgment. Since
they believe thatonly such a policy can be truly good and humane, they would
fail in their civic responsibility if they did not advocate its adoption. Every
citizen has a duty to work for the adoption ofwhatever policy hejudges inhis
ownconscience to bein thebest interest of thecommunity. Anyone would do
wrong who failed to use the means afforded byconstitutional political struc
tures both to seek the adoption of what he truly believed to bejust public
policies and to block the abandonment of such policies, once they have been
achieved, to make way foralternatives heconsiders wrong andinjurious to the
community.

In making judgments concerning what public policies ought to be
adopted, each citizen quite naturally resorts to whatever sources he normally
looksto for enlightenment in forming hisconscience to guidehisownlife. The
secularhumanist no less than the religious believer looks beyond the facts and
the merely rational arguments to ideals, values, andpurposes that lendhuman
meaning to the facts and human passion to the arguments. Our survey of
various positions onabortion laws inchapter five made clear thateach position
grewout of its owntheological or ideological ground. Professor Ramsey states
this point well when he says that

... in thedebate over abortion and public policy we should hear nomore charges
that onepartyor another istrying to legislate forthewhole ofsociety a particular
religious opinion. That, so to speak, is the name of the game when any serious
human, moral and legal question is at issue.

In fact, any fundamental "outlook" productive of an "onlook" on a con
troversial moral and legal question enters the public forum with the same creden
tials asoneoranother ofourtraditionally "religious" teachings concerning moral
ity and the common life.20

Those whose consciences are formed in more traditional religious modes
should not be expected to submit their judgmentson public policyquestions
to the "new morality" of utilitarianism—particularly after the United States
Supreme Court has seen fit to define as a religion the secular humanism that
shapes a utilitarian worldview.

In most cases, the rights of citizens to promote public policies consonant
with their religiously formed consciences are unquestioned. Thus, many reli
gious organizations have taken stands on U.S.military policies in recent years.
These stands, ranging from total pacifism to advocacy of wars of liberation
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against "atheistic communism," certainly have contributed to the formation
of public policy. Secular humanists also have contributed to the debate. On the
whole, proposals have been considered on their merits, not evaded by calling
attention to the theological or ideological sources in the light of which citizens
are forming their consciences.

Of course, there are differences between the Vietnam debate and the
abortion debate. One difference is that both those who look to traditional

religion as a moral guide and those who appeal to a secular ideology are
fragmented among themselves in regard to Vietnam. Thus the lines of conflict
are not so clear as in the abortion debate. Another difference is that the

strongest proponents of the legalization of abortion claim only to wish to
permit each woman to follow her own conscience on the matter by withdraw
ing the sanction of criminal law. By contrast, any policy on Vietnam would
involve public action.

Yet neither of these differences shows that there is anything inherently
wrong in the efforts of those convinced that abortion is evil to block its
legalization. There are matters of religious doctrine and ritual that cannot be
introduced into public policy itself. For example, religious observance on
Sunday cannot be required of all citizens, and the abstinence from foods or
drinks of certain kinds or at certain times observed by one or another group
cannot be enforced by making it a crime for any citizen to eat or drink in the
forbidden way. On the other hand, there is nothing wrong if those who think
that a secular day of rest is needed each week urge that it be Sunday, because
that agrees with their own religious practices. And there is nothing wrong if
those who think that drinking alcoholic beverages is bad for society try to limit
and control their use in a way that also would fulfill a religious ideal. Ofcourse,
such legislation might be unwise on grounds other than the religious interests
of its advocates.

Moreover, the battle lines in the abortion controversy are not so clearly
drawn as many proponents of legalization pretend. The National Opinion
Research Council poll, summarized in chapter five, concluded that frequency
of church attendance was more important than one's particular denomination
in shaping attitudes.21 A more recent sociological study did not support that
conclusion, but indicated that only twenty-five percent ofpersons who claimed
no religion favored abortion on demand; thirty-one percent of such persons
approved it only for serious health reasons—corresponding to the legal situa
tion prior to the recent enactment ofnew laws in a number ofstates. Thirty-one
percent is not a majority, of course, but it is a substantial group of people who
regard themselves as non-religious and yet who do not reject the "religious
morality" embodied in laws forbidding abortion. By contrast, five percent of
Catholics, eight percent of Protestants, and thirty-seven percent of Jews were
ready to accept abortion on demand; forty-four percent of Catholics, twenty-
five percent of Protestants, and two percent of Jews maintained the most
restrictive position. The strictest views on abortion were not found among
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Roman CathoUcs, but among Mormons, none ofwhom accepted abortion on
demand and fifty-three percent of whom approved it onlyfor serious reasons
of health.22

How about theargument thatlaws against abortion prevent some persons
from doing what they believe they ought whereas repealing such laws would
not force anyone to have an abortion? Here it is essential to notice that criminal
laws frequently have thiseffect. There are laws against polygamy, ritualsnake
handling, and the non-medical use ofnarcotics, and allof these impose com
munity standards on individuals who would choose to do these acts if they
were not dissuaded by the sanction of the laws. More to the point, laws that
forbid parents to maimtheir children or that require parents to sendchildren
to school "infringe" on parental liberty.

Many proponents of abortion willdeny the analogy to these cases, insist
ing that the unborn child has no standing over against its mother, so that
destruction of it with her consent is a purely private affair. But many oppo
nents of legalization will assert that the unborn do have rights and that the
publichasaninterest in protectingthem. Thisissue is not easily settled, but it cer
tainly cannot be disposed of merelyby asserting that lawsagainst abortion invade
anarea thatshould be left to personal conscience, for that assertion begs the ques
tion of whether the aborted also have rights that the lawshould protect.

These explanations should be sufficient to dispel the confusion that has
been created by claims that anti-abortion laws represent an imposition of
religion upon public policy. However, there remains a number of other ques
tions regarding the proper relationship betweenmorahty and law. First among
these questions is whether the moral views of a minority may rightly be
imposed upon the majority, even if these moral viewsare legitimately brought
to bear upon an issue of public policy.

The first point to notice is that our government is not simply a system
of majority rule. It is a system of checks and balances, arranged to protect
minority rights and interests to some extent even against a contrary majority
will. The law can enforce desegregation without regard to antecedent majority
opinion; in acting to protect minority rights, the apparatus of the law often
shapes a public moral consensus that did not exist beforehand. As Felix Cohen
said, after calling attention to the limits of the force of law:

All this is not to argue that law must or should restrict itself to a reflection
of the will of the public. The public will can be as foolish and as brutal as any
individual will. Regularly it is too formless and irrational a thing to serve as a
foundation of law. Indeed the reform of the public will is one of the most essential
functions of law.23

Even when the majority is so strong that the law fails to protect minority
rights effectively—as, for example, it failed to protect the rights of Negroes and
Indians—the strength of the majority does not justify its claim to the freedom to
deal with the lives, liberty, and property of the minority without public inter
ference.
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Indeed, it is interesting that those who wish to legalize abortion entirely
also represent a minority, as the polls cited indicate. Dr. Alice Rossi, who
reported the National Opinion Research Council poll, stated:

We may one day have contraceptive devices so foolproof that no failure can occur,
but until that day comes, women should have the same freedom to terminate an
unwanted pregnancy as they have to use contraceptives to avoid pregnancy.

But in the very same paper, she summarized public opinion in the following
terms:

Any suggestion that the abortion would represent a last-resort means of birth
control is firmly rejected by the majority of this sample ofadults. It does not seem
to matter very much what the condition is, a poor family for whom an additional
child would represent an economic hardship, a single woman who does not wish
to marry the man she has had sexual relations with, or a married woman who does
not want any more children. The American population approves family planning
by means of acceptable contraceptive techniques, but any failure of traditional
birth control measures should be followed not by an abortion, but by an accept
ance of the pregnancy.24

Moreover, as I explained in chapter five, analysis of the results of the poll
would not seem to indicate majority support even for a relaxation of the law
along the lines of the A.L.I, proposal.25 Majorities favoring legal permission
of abortion when the mother's life and health are in fact seriously endangered
and smaller majorities supporting legal permission of abortion in actual cases
of rape or when there is a real probability of serious fetal defect are favoring
a position more in line with existing restrictive laws than with relaxed laws
specifically justifying such exceptions. For existing statutes—not by the letter
of the law but by judicial interpretation and actual application—permit abor
tion when it is performed in accord with the common standards of medical
practice. As Mrs. Harriet Pilpel, another advocate ofabortion on demand, has
explained:

In many hospitals both public and private, in New York and throughout the
nation, abortions are being openly performed for such reasons as German measles,
incest and rape. Research studies do not disclose a single case where a doctor
openly performing such an abortion in a hospital with the support of his profes
sional colleagues has been prosecuted, no less convicted, for violating the

law.26

Still, Mrs. Pilpel would have the law revised to end "confusion." As we saw
in chapter five, revision in accord with the A.L.I, proposal will in actual
practice mean the legalization of some measure of abortion on demand, espe
cially under title of "mental health."27

Still it is argued that laws against abortion are misdirected since they
attempt to "legislate morality." Such attempts cannot succeed; the example of
prohibition is often used to illustrate the point.
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It must be admitted by everyone that law (especially criminal law) and
morality are closely related. If the criminal law does not attempt to enforce
all of morality, it nevertheless does not attempt to punish what is generally
regarded as morally upright. Indeed, one of the strongest reasons given by
thosewhoadvocate legalization ofabortion isthatin theireyes(and in theeyes
of many others) there is nothing morally wrong about it. They resent the
criminal law's implied moral reproach for an act that they consider blameless
and wish to perform or undergo without guilt.

Morality also is a necessary basis for criminal law. Some seldom obey
criminal law except out of fear of the sanction attached to it and few would
always obey if they could violatethe law with impunity. But the vast body of
ordinary citizens usually adheres to the standards set by criminal law because
those standards are included in and often surpassed by the common moral
standards of society.

I am not suggesting that every moral standard should be enforced by
criminal law. Cheating at games is immoral, but criminal law need not penalize
it. Failing to respond to generosity with gratitude is a moral fault, but one for
which the law can supply no remedy. More seriously, to deny one's religious
faith or to pretend a faith one does not have is immoral, but the law can neither
enforce martyrdom nor condemn hypocrisy. There is no morally significant
difference between two persons who decide to perform abortions, if one does
so and the other does not for lack of opportunity. Morally, both are abortion
ists, but no law can touch the person who is an abortionist only in his heart.

In general, both law and morality guide human action toward the realiza
tion of human goods, toward the defense of these goods, and toward removal
of obstacles to their attainment. But the sphere of law is smaller than the
sphere of morality, since law directs action only toward the goods shared in
by the whole civil community. Individual citizens and private
groups—such as churches, businesses, universities, unions, and
families—pursue their own objectives under their own direction, and the law
of civil society should not intervene except to the extent that the activities of
groups as well as those of individuals bear on the goods common to civil
society.

For this reason, immoral acts such as cheating at games, failure of grati
tude, and dissimulation or simulation of religious convictions cannot be pun
ished by the law of civil society, since such acts do not in any direct and
substantial manner relate to the goods to which civil society directs itself. The
immoral act of abortion in one's heart, not executed in deed, lies beyond the
reach of criminal law for a different reason—namely, the law cannot punish
an act of which there is no overt evidence, and need not attempt to punish acts
for which evidence could be gained only by means that would damage the
common good. An act committed only in one's heart can become evident only
by the testimony of the guilty party, and we accept the principle that no one
should be required to testify against himself. Moreover, the thoughts and
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intentions of one's heart are not directly of much relevance to those aspects
of human goods that the civil society shares in common, while the possibility
of secrecy about one's own conscious self is very important for the realization
of certain aspects of good that can be achieved only by the individual acting
alone and in intimate relationships with others.

Lord Patrick Devlin, a jurist and member of the British House of Lords,
has argued that it belongs to criminal law to enforce morality as such, since
a society's morality is necessary to its stability.28 I do not agree with this
position. A givensociety'smorality, as it actuallyexists, may wellbe immoral
by an objective consideration—for example, the morality of a society that
regards apartheid as a standard does not deserve to be enforced, at least not
in that particular. But even if the morality that exists is sound, it is also
important to safeguard individual freedom and to maintain limits on the civic
community so that it does not become totalitarian. Therefore, criminal law
should not attempt to enforce moral standards as such, but it should enforce
moralstandards insofar as they bearon thegoods common to thecivil society,
affect these goods in a direct and substantial way, and admit of enforcement
without damage to the common good and without the use of methods that
involve acts such as torture that are immoral in themselves.

In taking this position, I am muchmorenearly in agreement with H. L.
A. Hart, an Oxford Professor of Jurisprudence who has criticized Lord Dev
lin's thesis, than I am with Lord Devlin himself. Professor Hart has been cited
by some proponents of the legalization of abortion29because of his view that
social benefits must be great enough to justify the limitation of freedom and
the misery caused by the legal enforcement of a community standard. But it
is important to realize that Hart'sposition does not exclude the regulation by
criminal law of narcotics, blasphemy, and sexual behavior. The use of narcotics
can be regulated in virtue of society's paternal interest in the well being of its
members, blasphemy can be regulated to the extent that it might lead to a
breach of the peace, and sexual behavior might be regulated to the extent that
it offends public decency.30

The line between justifiable and unjustifiable efforts to enforce moral
standards can be illustrated by the example of illicit sexual relations—e.g.,
fornication, adultery, and homosexual acts. There is general agreement that
such acts may be regulated by the criminal law to the extent that public
indecency, solicitation, coercion, corruption of minors, and financial exploita
tion (as in organized prostitution) are involved. The question is whether two
adult persons who by mutual consent privately engage in sexual relations,
without any aspect of public solicitation or financial exploitation by a third
party, should be regarded as criminalsby the law of civil society. Professor
Hart's position would apparently exclude legal interference with such acts. But
his view is strongly influenced by Mill's utilitarianism and his concept of
liberty. Can the same conclusion be sustained if an ethical theory such as I
outlined in chapter six is taken as the basis for judgment?
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It has been argued that criminal law should forbid such sexual acts on the
ground that they undermine the institutions of marriage and the family, and
that the protection of these institutions falls within the goods common to civil
society.31 I would not disagree with thepremises of this argument. However,
the social act of making and enforcing criminal law is a positive undertaking,
and no affirmative obligation binds us in the unconditional way that prohibi
tions of acts directly against basic goods bind us. Therefore, without accepting
a utilitarian standard for the justification of law, we can properly ask whether
making and enforcing laws against the acts under consideration may not be
ruled out by the infringement of personal liberty, the invasion of privacy, and
other undesirable consequences that would be involved.

Considering the matter from this point of view, I think it reasonable to
hold that law ought not to regard fornication, adultery, and homosexual acts
in themselves as criminal. Because a law forbidding such acts is not very
effective in protecting marriage and the family, because the bad effects on these
institutions are often somewhat indirect, because the stability of these institu
tions can be promoted in other ways, and because much of the harm done by
illicit sexual relations can be prevented if public indecency, solicitation, coer
cion, corruption of minors and financial exploitation are excluded—for these
reasons laws forbidding these sexual relations as such do not seem to be
demanded by the common good so urgently that the undesirable effects ofsuch
laws must be accepted.32

Yet to reach this conclusion does not seem to me to entail that existing
laws forbidding, for example, homosexual acts must be repealed. To repeal an
existing law is not the same as to omit passing a new law. Repeal of existing
laws might be taken as social approval of a practice that most people in fact
disapprove, and repeal of existing laws might make it difficult to regulate the
behavior in those aspects that have a direct social relevance, such as solicita
tion, public indecency, and so forth.

Perhaps a solution would be to establish special rules of evidence, either
by legislativeenactment or byjudicial decision,that would prevent prosecution
of those who really restrict their illicit sexual behavior to private relations with
truly consenting adults. Or perhaps the undesirable aspects of repeal of existing
laws can be circumvented by strict enforcement ofexisting or appropriate new
statutes against solicitation, corruption of minors, public indecency, procur
ing, and so forth.

In any case, I do not think it is possible to say categorically, on general
principles, that existinglawsforbidding illicitsexual relationseither should or
should not be repealed. Only a consideration of the facts and the resources of
the law to deal with the aspects of such behavior that most directly damage
the common good could provide a basis for sound judgment on this complex
issue. Certainly, it should be possible to find a public policy more considerate
of personal liberty and privacy than that involved in such police practices as
spying through the walls of restrooms and entrapment by the use of decoys.
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On the other hand, public policy need not be pushed to the point that a
homosexual couple's "marriage" would have to be recognized as a legitimate
union, sharing the legal rights and protections afforded conventional relation
ships.

We need not regard existing provisions of the Constitution as beyond
criticism and possible improvement; that is why a process permitting amend
ment is possible. However, neither proponents nor opponents of legalization
of abortion have called the United States Constituion into question so far as
it bears on this issue. In fact, both sides appeal to the basic rights guaranteed
by the Constitution itself. In this situation, therefore, it seems to me reasonable
to assume that there is nothing objectionable in each side's attempting to shape
the laws in accord with its own moral convictions—whether these have reli
gious, areligious, or simply non-religious sources—to the extent that the result
ing laws would not be unconstitutional. In other words, one can legislate
morality or license immorality to the extent that the protections afforded by
the Constitution are not violated and its purposes are not frustrated.

In sum, my position is that laws forbidding abortion ought not to be
relaxed or repealed merely because they "legislate morality," nor because they
allegedly impose the standards of a minority on the community at large, nor
because these laws originated in religious beliefs, nor because the strongest
visible support for strict laws against abortion comes from the leadership of
the Catholic Church.

The Declaration of Independence did not violate the principle of separa
tion of church and state when it declared that "all men are created equal, that
they are endowed by their Creator with certain unalienable Rights," for al
though a religious belief in the divine source of human rights was thus af
firmed, the rights invoked are relevant to the common good of civil society,
whatever their origin is or is believed to be.

Richard Cardinal Cushing, Archbishop of Boston, is often quoted by
those who advocate legalization of abortion because of his statements:

There is nothing in Catholic teaching which suggests that Catholics should write
into civil law the prescriptions of church law, or in any way force the observance
of Catholic doctrine on others.33

And:

Catholics do not need the support of civil law to be faithful to their own religious
convictions and they do not seek to impose by law their moral views on other
members of society.34

Apart from the fact that Cardinal Cushing was referring to a Massachusetts
statute regarding contraception, not to the laws against abortion, he also
indicated that legislators might vote on secular grounds to maintain the stat
ute.35 Only those who arethemselves confused about therelationship between
religion, morality, and law could suppose that Cardinal Cushing's statements
endorsed the legalization of abortion. His statements, which are perfectly
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sound, merely show that Catholic doctrine and church law cannot properly
be substituted for the purposes and rights declared in the U.S. Constitution and
in the constitutions of the various states as a standard for judging the merits
of proposed legislation. Law must protect the goods common to civil society,
and it may not be used as an instrument to further the special interestsofany
segment of the community to the detriment of the whole.

In the controversy over laws forbidding abortion, the central issue is
whether or not the unborn should be regarded as persons having rights to be
•pr^°cted by law.The U.S. Constitutionguarantees the right to life by provid
ing in the Fifth Amendment (Bill ofRights) that no person shallbe "deprived
of life, liberty, or property without due process of law" and in the Fourteenth
Amendment that state governments may not infringethis guaranteed right. If
criminal laws protect the lives of those already born against homicide, can the
law justly leave the unborn, or certainclassesof them, without similar protec
tion? To this question we must next turn our attention.

Legal Status of the Unborn

The question I wish to discuss here is whether the law shouldregard the
unborn as persons whose lives shall enjoy protection according to the concept
that no person may be denied due process and equal protection of the laws,
a right guaranteed by the Fourteenth Amendment of the U.S. Constitution.
My conclusion will be affirmative and will be based on a theoretical argument
which can stand independent of the present attitude of the law toward the
unborn. However, a merely theoretical argument is unlikely to impress lawyers
and judges unless it can be seen as a fitting ratification of precedent legal
standards and trends of development. Therefore, I shall pave the way for my
theoretical argument by examining in some detail the past and present legal
status of the unborn before the law.

Prior to the passage of the relaxed California abortion law, Assemblyman
Anthony Beilenson, its sponsor, appeared on a nationwide television broad
cast, in the course of which he responded to the argument that his proposal
might violate constitutional protection of the right of the unborn to life. Mr.
Beilenson asserted as his opinion and that ofmost ofhis colleagues conducting
hearings on the bill that "there are no legal rights of a fetus."36 Similarly,
Assemblyman Blumenthal of New York, promoter of a relaxed law in that
state, told his colleagues in an address:

Hie law does not recognize a child until it is born. Nowhere in American or canon
law do we find a death action on the part of a fetus.37

Lest it be supposed that my argument is constructed against a straw man
constituted of oversimplified assertions made in the heat of debate, it may be
worth quoting Mr. Glanville Williams, a legal scholar writing in a university
law journal:
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A legalistic argument of which some use has recently been made in thir
connection is that the law recognizes a child as having property rights anc
protection in the law of tort before it is born. Such arguments are irrelevant. They
point out only that when a child isborn its rights antedate its birth; but this legal
determination has no bearing on the moral question as to the beginning of human
existence 38 [note omitted].

Leaving questions of canon law to Mr. Blumenthal and other experts in
that field and moral questions to Mr. Wilhams and other moralists, I propose
to show that in many ways the law does recognize legal rights of the fetu:, .\ax
the trend has been toward ever broader recognition of these rights, and that
legalization of abortion is a regressive move toward an already discredited
position on the question of the legal rights of the unborn.

Rights of the Unborn in the Law of Property

In Roman law, the unborn were understood as actually existing for many
purposes.39 Similarly, incommon law, asearly as 1586 it was held in The Earl
of Bedford's Case that although the unborn child is "pars viscerum
matris"—part of the mother's insides—the law regards it with a view to its
expected birth.40

This provision of the law can be interpreted as a mere device, a legal
fiction arranged to provide continuity in property ownership and provision as
most fathers would wish for those for whose lives they were responsible. A
number of cases fit well with this "legal fiction" theory.

For example, a British court in 1823 held that a provision for the heir's
children "born in her lifetime" applied to an unborn child,41 which clearly
would not be so apart from some construction of law. A Massachusetts court
in 1834 rejected the argument that "living" applied only to unborn children
that had quickened, holding that any conceived child was within the meaning
ofthe language ofthe bequest.42 Thefollowing year, a Pennsylvania courtheld
that a child should be considered in being before its birth to its benefit, but
not to its detriment or to the detriment of its estate.43 Clearly, being and
non-being at the same time is characteristic of fiction, not of reality.

A 1927 New York decision seems to put the fact that we are dealing with
a fiction beyond doubt by making the legal consideration of the unborn as
"living" contingent upon their subsequent livebirth and a prospect of survival.4-*
In 1959, a New York court ruled that in property cases an unborn child "is
not regarded as a person until it sees the light of day" with the result that a
trust could be revoked without its consent, although it would have been
interested beneficially and the terms of the trust required the consent of all
such persons for revocation.45

But legal devices, like ordinary fictions, are not without a basis in fact,
and it is worth noticing the sort of basis that implicitly or explicitly has been
provided by courts for regarding the unborn child as if it were already born.
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i Conception normally occurs about forty weeks prior tobirth; the opera
tive period ofthelegal fiction therefore istheforty weeks ofpregnancy. In 1722
it was held in Great Britain thata contingent devise to one not yet conceived
was invalid because the heir's birth might bemore than forty weeks after the
testator's death, and the judges "were not for going a day farther than a life
in being."46 The implication is that there is alife in being throughout the forty
weeks of pregnancy.

In 1740 the Lord Chancellor ordered that a posthumouschild should be
given an accounting of her father's intestate estate by her mother and step
father. The ruling is not exceptional, but the expression chosen by Lord
Hardwicke is interesting:

The principal reason I go upon is, that a child en ventre sa mere is a person in
rerum natura, so that, both by the rules of the civil and common law, he is to all
intents and purposes a child, as much as if born in the father's lifetime.47

Here the fiction andits factual foundation are neatly distinguished. The fiction,
established by "rules of the civil and common law" is that the unborn child
is as much a child of its father as if born in the father's lifetime. The factual
foundation is that a child in its mother's womb is a person in reality. Notice
that the Lord Chancellor does not say "is understood as" a person, but "is a
person in rerum nature?'—the latter expression being the opposite of in
mente.

Another English case seemed to rest the application of the testator's
language, "children living at thetimeof hisdecease," to theunborn childupon
the fact that the heir had already quickened. The ruling was that "an infant
en ventre sa mere, who by the courseand orderof nature is then living, comes
clearly within the description .. ."48

The fiction theory is perfectly consistent with allowing the unborn to be
a personwhen that is to its benefit, but otherwise regarding it as a non-entity.
On the other hand, the real foundation of the fiction demands consistency. In
an English case of 1798, the issue was put whether an unborn child should not
be considered a non-entity in a casewhere it gained nothing by being deemed
a person. The judicial response was:

Why should not children en ventre sa merebe considered generally as in existence?
They are entitled to all the privileges of other persons.

This implied, of course, that they are persons, not non-entities. On the latter
point Justice Buller expanded in a famous passage:

Let us see,what this non-entity can do. He may be vouched in a recovery, though
it is for the purpose of making him answer over in value. He may be an executor.
He may take under the Statute of Distributions, [citation] He may take by devise.
He may be entitled under a charge for raising portions. He may have an injunc
tion; and he may have a guardian.49

The fiction theory suffers an obvious strain, because rights bring with them
duties, and one set of rights tends to introduce another.
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Some modern American decisions clearly illustrate this last point. In
Industrial Trust Co. v. Wilson (Rhode Island, 1938) the issue was whether a
posthumous child should begin sharing in a trust at the time of her father's
death, or only at her own birth. The right of the unborn child to benefit led
the court to conclude that she could actually receive income even prior to her
birth.50 A 1938 Alabamadecision appliedthe old rule not to the child's benefit,
but to the benefit of a third party.51 In 1926 a California court, In reSankey's
Estate, ruled that a decree entered against living heirs applied to an unborn
child —thus not to its benefit, but to its detriment.52

Ifan unborn child inherits a portion of land, and this land is sold without
the child being suitably represented at a legal process authorizing the disposal
of his estate, can the child have the sale set aside? In Deal v. Sexton (1907),
a North Carolina court ruled that the child could recover from those claiming
his title. Why? The court held that the child was to be allowed to recover
because it had not been made a party to the case, and "a person must have
an opportunity of being heard before a court can deprive him of his
rights " The court also held "that the inheritance vested immediately in the
plaintiff, while en ventre sa mere, upon the death of the father "53 Both
points are important. If the inheritance vests immediately, the right of the
unborn child is not merely a fiction contingent for its legal effect upon his later
birth. If the rights of the unborn must be protected under the general principle
that a person must have an opportunity to be heardbefore a court can deprive
him of his rights, then however much a fictional person the unborn child may
be thought to be, his fictional personality entitles him to the due process
guaranteed to every person by the U.S. Constitution.

Very likely the personality accorded the unborn by Roman and early
common law in matters of property was simply a device; it need not be taken
as having meant more than that a causal relation was recognized between the
deceased father and his posthumous offspring. But it is interesting to notice
that the unborn heir was regularly referred to in these cases as a child. Even
in The Earl ofBedford's Case, where it was "pars viscerum matris"—part of
the mother's insides—it was still "filius"—a child.

In more recent times, it seems that there is some tendency for fact to catch
up with fiction in this field as it has in so many others outside the law in an
age of great scientific advance. Probably an increasing knowledge of the facts
of embryogenesis had something to do with this trend; after all, it is not easy
to continue to pretend that one is dealing with a fiction when one is aware that
the supposed fiction is a fact. Another reason for development has been the
changing character of estates. It is one thing to maintain that a child in its
mother's womb is merely treated as if it were born at the time of its father's
death when its inheritance consists in inalienable real property and social
status; it is quite another thing to suppose that a fiction entitles the posthumous
child to benefits when the inheritance includes interests that of their nature can

be transferred (as the land in Deal v. Sexton), or that give rise to liabilities
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{In re Sankey's Estate), orthat may be deemed fruitful ornot depending upon
when the interest vests (as the trust benefits in Industrial Trust Co v
Wilson).

Rights of the Unborn in the Law of Torts

Sofar we have considered only cases involving property rights. Now we
turn to the law of torts, and a quite different pattern emerges. Torts are
wrongs—apart from those connected with contractual obligations—done by
one person to another, for which the wronged party can seek damages by
lawsuit. Under common law, actions for torts did not survive the death of
either party; the concept of tort law apparently was to redress the balance of
justice which had been upset in the personal relationship between two living
persons. Early statutes began permitting heirs to seek recovery for certain
types of torts whichput them at an obvious disadvantage. Not until 1846 was
the first statute passed, about which we shall see more presently, that permit
tedsurviving family members toobtain a remedy at law forthewrongful death
of, for example, the breadwinner of the family.54

Thevery natureof the law oftortstends to preclude itsextension by legal
fiction to embrace non-entities as parties to an action. The wrongdoer (techni
cally called "tortfeasor"), who becomes the defendant in the case, must be in
existence in order to do the wrong. The wronged party, who becomes the
plaintiff, also must exist in order to suffer injury. Any tendency to broaden the
concept of "wronged party" for the advantage of those seeking damages is
bound to be strongly resisted by those who wouldbe liable. In property law,
which does not inherently involve a conflict of interests (although indirectly
it often does), a fictional personality for the unborn wassatisfactory enough
to all concerned to be easily adopted. In tort law, the status of the unborn could
not be legally settled by any such easy and convenient device.

In 1884 a woman four or five months pregnant slipped on a defective
street in Northampton, Massachusetts. The child was born prematurely and
lived ten or fifteen minutes,but wastoo youngto survive. Action wasbrought
under the wrongful death act against the town. If the woman had broken a
limb instead of losing a baby she might well have recovered, but the court ruled
against the plaintiff in this case. On appeal, Oliver Wendell Holmes, Jr., then
a state judge (later a Justice of the U.S. Supreme Court), upheld the lower
court.

The plaintiff argued from analogy with the common law of abortion. We
shall see more about this argument later; Holmes brushed it aside, along with
an analogy to property law. Holmes also argued that there was no precedent
for recovery in such a case, omitting to notice that there was no precedent for
refusing recovery either.55 Butthedecisive factor in Holmes' opinion was that
"the unborn child was a part of the.mother at the time of the injury." Even
if all other difficulties were surmounted, Holmes denied that
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.. .an infant dying before it was able to live separated from its mother could be
said to havebecomea person recognized by the law as capable of havinga locus
standiin court, or of being represented there by an administrator.56

Thus Dietrich v. Northampton established the precedent that a non-viable
unborn child is not a person in tort law.

An 1891 Irish case, Walker v. Railway Co.,57 added to the weight of
Holmes' decision. Annie Walker, while "quick with child," was riding on a
train; there wasan accident and the child, subsequently born, wasdeformed.
The court decided that the railroad was not liable because it had only sold the
mother a ticket, and so had no contract with the unborn baby. But the question
also was discussed whether the unborn child could maintain an action in tort.
The Chief Justice, O'Brien, declined to say yes or no, whereas Justice Johnson
asserted:

As a matter of fact, when the act of negligenceoccurred the plaintiff was not in
esse—Was not a person, or a passenger, or a human being. Her age and her
existence are reckoned from her birth, and no precedent has been found for this
action.

The same judge said:

As Lord Coke says, the plaintiffwas then pars viscerum matris, and we have not
been referredto any authority or principleto show that a legalduty has ever been
held to arise towards that which was not in esse in fact, and has only a fictitious
existence in law, so as to render a negligent act a breach of duty.

Thus the unborn child quick in its mother's womb becamea fiction ineligible
to recover in tort law.

In 1900 the Supreme Court of Illinois decided a case in accord with the
Dietrich and Walker precedents.58 Thomas Allaire was born deformed shortly
after his mother had a nasty accident in an unenclosed elevator in St. Luke's
Hospital, where she had come to have the baby. The court rested the whole
case on the issue:

Had the plaintiff, at the time of the alleged injury, in contemplation of the
common law, such distinct and independent existence that he may maintain the
action, or was he, in view of the common law, a part of his mother?

The court was faced not with a non-viable infant, for Thomas was born four
days after the accident and he survived. Nor was there doubt about the
hospital's duty toward the child, since the mother was there to be delivered.
Still the court held:

That a child beforebirth is, in fact, a part of the mother, and is only severed from
her at birth, cannot, we think, be successfully disputed. The doctrine of the civil
law and the ecclesiastical and admiralty courts, therefore, that an unborn child
maybe regarded asin esse for some purposes, when for itsbenefit, isa merelegal
fiction, which, so far as we havebeenableto discover, has not been indulged in
by the courts of common law to theextent of allowing anaction by aninfant for
injuries occasioned before its birth.
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Thus Allaire v. St. Luke's Hospital apparently settled permanently any idea
that unborn children could be regarded as legal persons.

In fact, Allaire did become a leading case for the next forty-six years.
However, one member of the court, Justice Boggs, dissented with a well
reasoned argument, and his dissent was destined to have great subsequent
influence. He carefully answered every argument of the majority, pointing out
the differences between the Allaire case and the two precedent cases. He
invoked an analogy with common law regardingabortion. But the heart of his
opinion was the argument that it is simply absurd to maintain that a viable
fetus is part of its mother

.. .forherbodymaydiein allof its partsand thechildremain alive, and capable
of maintaining life, when separated from the dead body of the mother.59

Justice Boggs took the narrowest possible ground; unfortunately the majority
of the court refused to stand with him on it.

A crack in the dike appeared in a 1939 California case, Scott v.
McPheeters.60 The California Civil Code, section 29, contains a special provi
sion by which a child "is deemed to be an existing person" from conception
for all purposes to its benefitproviding it is subsequently born. This provision
obviously formulates the civil and common law fiction. However, appeal to it
was made in a case in which an unborn child was injured in delivery before
birth. The defendant denied the relevance of the civil code fiction to this tort
case. The court held:

The respondent asserts that the provisions ofsection 29 ofthe Civil Code are based
on a fiction of law to the effect that an unborn child is a human being separate
and distinct from its mother. We think that assumption of our statute is not a
fiction, but upon the contrary that it is an established and recognized fact by
science and by everyone of understanding.

In other words, the fiction is a fact, and so the court allowed recovery. But
other states did not follow this precedent immediately, because the Scott case
involved the provision of section 29 of the California Civil Code.

Thus in 1941, the New Jersey Court of Errors and Appeals still adhered
to the old precedents in a case in which the facts showed that a radiologist had
negligently caused disastrous brain damage to an unborn baby, who neverthe
lesswassubsequently bornand continued to live.61 The case, Stemmer v. Kline,
would \not have been remarkable, except that a minority opinion written by
Chief Justice Brogan resisted the reversal of the lower court's award of dam
ages, particularly attacking Holmes' opinion in Dietrichthat the unborn child
is part of the mother:

With that premise stated as a fact, it was easy enough to come to the conclusion
arrived at; but the premise is not true as a matter ofelementary physiology. While
it is a fact that there is a close dependence by the unborn child on the organism
of the mother, it is not disputed today that the mother and the child are two
separate and distinct entities; that the unborn child has its own system of circula-
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tion of the blood separate and apart from the mother; that there is no communica
tion between the two circulation systems; that the heart beat of the child is not
in tune with that of the mother but is more rapid; that there is no dependence by
the child on the mother except for sustenance. It might be remarked here that even
after birth the child depends for sustenance upon the mother or upon a third
party. It is not the fact that an unborn child is part of the mother, but that rather
in the unborn state it lived with the mother, we might say, and from conception
on developed its own distinct, separate personality.

The "fiction" had become fact. If the majority of the court relied on outdated
precedent, the minority appealed to biological facts and concluded that the
child developed distinct personality from conception on.

The dissents of Boggs and Brogan, forceful and well-argued though they
were, might still tell us nothing about the law's view of the matter if majorities
had continued to govern their decisions by precedent. The law is what courts
rule, not what dissenters say they should have ruled. But in 1946 the dissenting
view of Boggs and Brogan became the majority view of the U.S. District Court
for the District of Columbia in Bonbrest v. Kotz.62 The suit was for medical
malpractice; the baby was injured in the process of delivery.

In his opinion, Justice McGuire notes the strong dissents of Boggs and
Brogan and argues vigorously against Holmes. But the decision is based par
ticularly on a Canadian case,63 which the majority in Stemmer refused to
regard as precedent because it involved provisions of Canadian statute law. In
both the Canadian case and Bonbrest the plaintiffs were viable, and this fact
made it all the more obvious that they were not merely part of their mothers.
Judge McGuire noted in passing, however, that "apart from viability, a non
viable foetus is not a part of its mother." He rejected Holmes' dictum as "a
legal fiction, long outmoded," thus balancing the view that the unborn child
is a fiction with the view that its identity with its mother was the real fiction.

At this point, it remained doubtful whether courts would limit the unborn
child's rights by the criterion of viability, or whether they might declare that
children who survived would have a right to recover regardless ofwhether they
were already viable when the damage was done, or whether—as a third
possibility—the courts might not declare that even apart from viability, a fetus
is a distinct person in being, as Bonbrest suggested in passing.

As early as 1916 a Wisconsin court had adopted the Allaire dissent and
had ruled against a child subsequently born alive merely because it was not
viable at the timeof the injury.64 AfterBonbrest, some courtsat firstaccepted
the viability rule as a limit. For example, the Ohio Supreme Court in 1949
asserted the rights of a viableunborn infant, because to say that such a child
is part of its mother is to rely on "a time-worn fiction not founded on fact and
within common knowledge untrue and unjustified."65

Some courts have set aside the viability criterion without clearly asserting
that the unborn child is an existing person from conception. For example, a
New Jersey decision (1960), while declaring that "medical authorities have
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long recognized that a child is in existence from the moment of conception,"
did not rest its holding, favorable to the child, on the ground that the child
is a person:

The semanticargumentwhetheran unbornchild is "a personin being"seems to
us to be beside the point. There is no question that conception sets in motion
biological processes which if undisturbed will produce what every one will con
cede to bea personin being. If in the meanwhile these processes can be disrupted
resulting in harm to the child when born, it is immaterial whether before birth
the child is considered a person in being. And regardless of analogies to other
areas of the law, justice requires that the principle be recognized that a child has
a legal right to begin life with a sound mind and body.66

The same concept was adopted in a Rhode Island case in which it was
alleged that a pregnant woman was not cared for as effectively as she should
have been, with the result that her unborn child suffered preventable damage
from German measles. The court did not reject the humanity of the fetus from
conception, but relied for its holding on the causal connection between negli
gence and injury:

While we could, as has sometimes been done elsewhere,justify our rejection
of the viability concept on the medical fact that a fetus becomesa living human
being from the moment of conception, we do so not on the authority of the
biologist but because we are unable logicallyto conclude that a claim for an injury
inflicted prior to viability is any less meritorious than one sustained after.67

However, a number of states have not hesitated to set aside the viability
criterion on the straightforward basis that life begins at conception. As one
commentator, not too sympathetic to the "biological approach," as he calls it,
says, these states "have accorded legal personality to the zygote."68

An example is a 1953 New Yorkcase, Kelly v. Gregory.69 Mrs. Kelly was
only three months pregnant when she was injured by a motorist who ran her
down as she was crossing a street in a crosswalk. Her baby was subsequently
born handicapped. But it was not yet viable at the time of the accident and
the precedent New York case was limited to the area of viability. Justice
Bergan, speaking for a unanimous appeals bench, fixed the point of legal
separability of the child from its mother at conception, and by analogy with
property law held that a right could vest in a child at any time from conception
onward. The issue, wrote Justice Bergan, has been the point at which separabil
ity occurs:

We ought to be safe in this respect in saying that legal separability should
begin where there is biological separability. We know something more of the
actual process of conception and foetal development now than when some of the
common law cases were decided; and what we know makes it possible to demon
strate clearly that separability begins at conception.

The mother's biological contribution from conception on is nourishment and
protection; but the foetus has become a separate organism and remains so
throughout its life. That it may not live if its protection and nourishment are cut
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offearlier than the viable stage of its development is not to destroy its separability;
it is rather to describe conditions under which life will not continue. Succeeding
conditions exist, ofcourse, that have that result at every stage of its life, post-natal
as well as prenatal. The complaint here, in alleging that plaintiff was in being in
the third month of his mother's pregnancy, alleges a conclusion of fact consistent
with generally accepted knowledge of the process.

On one ground or another, since Kelly most decisions have found a way
to permit recovery for prenatal injuries at any stage of development.70 This
trend certainly has been supported by a recognition of the arbitrariness of
forbidding recovery for damage done before viability, when the same injury
could have been compensated by damages if it had occurred slightly later.
Also, the variability and uncertainty ofthe time ofviability may have had some
effect.71

Despite what courts have said, those who wish to deny that the unborn
have rights before the law might argue—at least for the sake of
argument—that the courts had granted only a fictive personality, with contin
gent rights to be actualizedonly if the individual was subsequently born alive
and suffered disadvantage from the tort committed before his birth. But such
an argument loses whatever plausibility it would otherwise have in virtue of
the fact that since 1949 courts in a number of states have allowed recovery for
the death of infants caused by prenatal injury. Such actions have been main
tained under the wrongful death statutes of these states.

As we mentioned previously, under common law actions involving torts
did not survive the death of either party. On this basis, claims by family
members for damage arising from the injury and death of its breadwinner were
disallowed. To remedy this obvious injustice, special statutes were passed,
beginning with theBritish Fatal Accidents Actof 1846,72 otherwise known as
Lord Campbell's Act. Many American states imitated this model.73

Now, it is obvious from the purpose of these laws that there was not much
point in allowing claims forthe deathof infants,much lessofunborn children.
If one's child is killed by someone's negligence, there is a serious loss, but since
children are inherently priceless, it is not the sort of loss upon which a price
can be put, beyond, perhaps, the cost of burial. Indeed, it may even be argued
that if actions are permitted for parents to recover for the death of unborn
children, the unborn are being regarded less as persons in their own right than
as parental property.74

Thus it is not surprising that a number of states have not allowed actions
for the wrongful death of unborn infants. In Florida, a stillborn child was held
not to be a "minor" within the sense of the Wrongful Death of Minors Act. 7$
In Michigan, a stillborn child was held not to be a "person" within the sense
of the Wrongful Death Act.76

There are various reasons why the courts in different states have refused
to entertain actions for wrongful death arising from injuries to the unborn. In
California, for example, the reason is quite technical; an unborn child might
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bea person, butcannot beheld to bea minorperson.77 In North Carolina and
New Jersey, theproblems involved inshowing thatthetortfeasor infact caused
the death and that the death involved a monetary loss appear to play an
important role in disallowing such claims.78

New York has steadfastly disallowed wrongful death claims and its policy
has been interpreted ina dictum in another kind ofcase as meaning that the
unborn child is no more a person in tort law then he used to be in property
law. The tortfeasor is required to compensate the child after birth for damages
done beforehand, simply because by causing damage the wrongdoer incurs
responsibility for it.79 This dictum seems difficult to reconcile with thereason
ing of Kelly v. Gregory, and the position certainly is not consistent with that
ofother states which, as we have seen, regard the right to damages as vesting
at the time the wrong to the unborn child is done.

Thefirstcasein which an action forthewrongful deathofan unbornchild
succeeded was Verkennes v. Corniea etal, decided by the Supreme Court of
Minnesota in 1949.80 William Verkennes' wife had died in labor, apparently
of a ruptured uterus. The basis of the action was that the baby could and
should have been saved by prompt surgical intervention, but this was not
attempted, and so of course the baby also died. Minnesota law provides:

When death is caused by the wrongful act oromission ofany person orcorpora
tion, the personal representative of thedecedent maymaintain an actiontherefor
if hemight have maintained anaction, had helived, for an injury caused by the
same act or omission.

The defendant had argued that the baby "had infact never existed asa person
in being," and that the suit therefore could not be maintained. The trial court
accepted that position, and Verkennes appealed to the Minnesota Supreme
Court.

Thedecision reviewed the history oftortlaw involving theunborn, begin
ning with Dietrich and emphasizing Justice Boggs' dissent in Allaire and the
Bonbrest decision of three years previously. From the latter was adopted the
dictum:

From the viewpoint of the civil lawand the lawof property, a childen ventresa
mere is not only regarded as human being, but as such from the moment of
conception—which it is in fact.

Also adopted, however, was the rationale strongly present in Justice Boggs'
dissent and visible in Bonbrest which rested on the viabilityof the unborn child
involved in eachof thesecases. What Verkennes put beyond dispute, therefore,
was only that viable unborn children could claim standing as persons in tort
law. The decision also obviously was facilitated by the wording of the Min
nesota statute, quoted above, which demanded the result if Bonbrest and other
cases following it rather than Dietrich were to be accepted as the proper
precedent.




















































































